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“Discipline is the soul of the army. 
It makes many numbers formidable, 

procures success to the weak 
and esteem to all.” 

— George Washington

Recent publicity surrounding sexual
assault in the military has increased 

public and legislative interest in the 
military justice system. Questions have 
been raised about some features of 
military criminal law, most notably, 
regarding military commanders’ 
discretion in the disposition of criminal 
allegations, the authority to convene 
a court-martial and conduct pretrial 
investigations, and the power to grant 
clemency to members convicted in 
courts-martial. The media’s portrayal of 
the issues continues against the backdrop 
of historical criticism of the military 
justice system as an archaic, inefficient, 
and arbitrary system of quasi-courts 
requiring major overhaul.1 In that sense, 
military justice has been described as a 
“rough form of justice,”2 with “dangers 
lurking in military trials,”3 and a system 
that is in need of “modernization”4 and 
respect.5 This article seeks to explain the 
origin, purpose, and the multi-faceted 
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pretrial and trial features of the military justice system. It also 
offers practical tips for civilian practitioners dealing with military 
offenders—to foster a better understanding and appreciation of 
this unique piece of jurisprudence. 

Purpose, Origin, and Sources of Military Law 
The Uniform Code of Military Justice (UCMJ) is the basic statute 

regulating criminal law in the armed forces and is the final binding 
authority.6 The UCMJ was enacted in 1951 in response to public 
and legislative discontent with World War II military criminal law, 
which was primarily based on the outdated Articles of War and the 
Articles of Government for the Navy.7 The President implemented 
the UCMJ in 1984 through the revised Manual for Courts-Martial 
(MCM).8 As stated in the preamble of the MCM, the purpose of 
military criminal law “is to promote justice, to assist in maintaining 
good order and discipline in the armed forces, to promote efficiency 
and effectiveness in the military establishment, and thereby to 
strengthen the national security of the United States.”9 The MCM 
contains the Rules for Courts-Martial (RCM), the Military Rules of 
Evidence (MRE), and the UCMJ. Other primary sources of military 
law include Department of Defense directives, service regulations, 
and military case law.10

The Need for a Separate System 
The military justice system operates separately from its 

federal and state counterparts with separate crimes, procedures, 
and sanctions.11 The reasons for the separate system are based 
on the rationale that worldwide deployment of large numbers of 
military personnel pose unique disciplinary requirements, and, 
therefore, require a separate, flexible form of jurisprudence.12 
A separate system is also justified based on the need for instant 
mobility of personnel,13 the necessity for a speedy trial to avoid 
loss of witnesses due to combat effect and mission requirements, 
and the need for disciplined personnel—all in the context of 
accommodating the peculiar nature of military life with the 
corresponding stress of combat or preparation for combat.14 

The primary goal of the military justice system is to enforce 
good order and discipline, concepts that may seem unfamiliar to 
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civilians. Due to the unique needs of the military, military personnel 
are subject to prosecution for unique military offenses that have 
no analogue in the civilian world. For example, civilian law does 
not criminalize offenses such as Absence without Leave (Article 
86, UCMJ), Disrespect Toward a Superior Commissioned Officer 
(Article 89), Conduct Unbecoming an Officer and Gentleman 
(Article 133), Fraternization (Article 134), or Adultery (Article 
134). These types of offenses exist to ensure that servicemembers 
follow orders in furtherance of the mission.15 The basic premise 
is that a commander must be able to rely on the subordinate to 
execute orders to sustain the fighting force necessary to accomplish 
the mission and further national interests. This requires discipline 
and adherence to rules, sanctions, and procedures different from 
the civilian system. The system is therefore designed to ensure 
obedience to orders through fear of punishment and individual 
accountability. An impartial view of the realities of military life 
leads to the conclusion that a separate system is inevitable and vital 
for an effective military.16 

Jurisdiction 
Court-martial jurisdiction applies worldwide.17 The UCMJ 

holds court-martial jurisdiction over 12 categories of individuals,18 
including active duty, reserve, retired military personnel, members 
of quasi-military organizations, prisoners of war, and, under very 
limited circumstances, civilians. The fact that an accused is tried 
by a court-martial does not prevent the possibility of trial by 
another jurisdiction, either in lieu of a court-martial or in addition 
to it.19 The United States Supreme Court has held that the double 
jeopardy clause of the Constitution does not prohibit trial of an 
accused by one sovereign after either conviction20 or acquittal by 
another.21 However, since military courts are federal in nature, 
trial by either a civilian or military federal court prevents trial by 
the other.22 As a practical matter, it is the policy of some branches 
to maximize requests for jurisdiction, and try the case in a court-
martial forum. To prosecute criminal acts that have no counterpart 
under the UCMJ, services use the federal Assimilative Crimes Act23 
under Article 134, UCMJ, to assimilate federal and state offenses.24 
Examples of these kinds of offenses may include cross-dressing25 or 
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prosecution of drugs that are not specifically covered under Article 
112(a).26 

Commanders
Commanders play an integral part in the military criminal 

justice system. With the assistance of judge advocates, commanders 
initiate and conduct preliminary investigations into allegations 
of misconduct,27 authorize searches and seizures, interrogate 
suspects, and dispose of cases administratively or through a UCMJ 
action, including preferring and referring charges. They also select 
jury members to serve on courts-martial and consider clemency 
matters post-trial. In weighing options with regard to disposition 
of offenses, commanders generally consider the servicemember’s 
past disciplinary actions, duty performance and military character, 
the impact of the misconduct on the unit, the victim’s desires, 
the gravity of the crime, and deterrence from misconduct in the 
future.28 The MCM mandates commanders to employ the lowest 
level of disciplinary tools from adverse administrative actions to 
convening courts-martial in the disposition of offenses.29

If the commander decides a court-martial is the appropriate 
disposition, he or she then prefers the charges against the 
accused.30 The commander has wide discretion in the number 
and types of charges to prefer, but must swear or affirm that 
the charges, to the best of his or her knowledge, are true.31 
Military prosecutors are heavily involved in drafting charges and 
providing pretrial advice, and have significant influence over case 
disposition. Once the charges are preferred, the charge sheet and 
the investigative report is forwarded to the next higher commander 
in the chain, with a recommendation as to the type of court-martial 
the case should be referred.32 

Pretrial Investigation 
Before preferring court-martial charges, a commander is 

responsible for conducting a thorough and impartial inquiry into 
the charged offenses.33 Similar to civilian offenders, the military 
accused is entitled to the protections of the Fourth Amendment, 
vis-à-vis searches, seizures, the privilege against self-incrimination, 
and the right to counsel. From the initial stages of an inquiry into 
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a report of misconduct, a military member has greater rights 
against self-incrimination than a civilian offender: Under Article 
31 of the UCMJ, which is modeled on Miranda rights, the suspect 
must be read his or her rights before any questioning regarding the 
misconduct—no custody is required for the rights to attach.34 In 
practice, a significant number of military suspects choose to waive 
their rights and make statements,35 and they often do it in writing. 

Convening Authority
Unlike civilian courts, a court-martial does not represent a 

continuous form of jurisdiction: It is created by officers vested with 
the authority to create one, usually colonels or general officers, 
who are also known as “convening authorities.” After reviewing the 
evidence, the charges, and the accused’s immediate commander’s 
recommendation, the convening authority generally has the option 
of (1) dismissing the charges, (2) referring the charges to a court-
martial, (3) returning the charges to the immediate commander 
for a lesser disposition, (4) forwarding the charges with 
recommendations to a higher convening authority, or (5) directing 
that further investigation take place.36 Depending on the nature and 
severity of the misconduct, the convening authority administers 
nonjudicial punishment or may refer the case to a summary, 
special, or general court-martial. 

Nonjudicial Punishment
Nonjudicial punishment under Article 15, UCMJ, serves as a 

middle ground in military justice. Designed for minor offenses, 
it provides sanctions that are less severe than a court-martial, 
but harsher than other nonpunitive measures.37 The imposition 
of nonjudical punishment does not result in a federal conviction. 
In fact, the proceeding is non-adversarial, and the acceptance 
of the punishment does not amount to admission of guilt.38 The 
accused has the right to refuse the nonjudicial punishment and 
demand trial by court-martial.39 The accused also has the right to 
present evidence in his or her defense and consult with counsel. 
The commander makes the final determination as to whether 
the accused committed the offense—and imposes punishment 
accordingly. Punishment options include reductions in grade, 
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correctional custody, extra duties, restriction to base, reprimand, 
and forfeiture of pay.40 

Summary Court-Martial
This is the least formal of the three types of courts-martial 

designed to dispose of relatively minor offenses, usually 
misdemeanors and infractions.41 Only enlisted members, based 
on consent, may be tried in a summary court-martial.42 If the 
accused refuses to be tried by a summary court, the charges may 
be dealt with administratively or referred to a special or general 
court-martial.43 The “judge” in the summary court is a single 
officer, not necessarily a lawyer, who presides over the hearing and 
renders a verdict. If the accused is guilty, the officer may impose a 
sentence.44 The accused has a right to discovery, cross-examination 
of witnesses, and presentation of evidence. The government is 
required to prove guilt beyond a reasonable doubt. Unlike special 
or general courts-martial, punishment options are limited.45 

 
Special Court-Martial

This is an intermediate forum for trial convened by a 
commander vested with special court-martial-convening 
authority.46 Both officers and enlisted members accused of non-
capital offenses may be tried in this forum.47 A special court-martial 
must have at least three members and a military judge.48 The trial 
is akin to a civilian criminal trial, where counsel on both sides 
conduct voir dire, make opening statements, examine witnesses, 
and present evidence and closing arguments to the judge or a jury. 
The procedure is governed by the MREs (modeled on the Federal 
Rules of Evidence) and RCMs found in the MCM. The proceedings 
are public, but arraignment and motions are held outside the jury. 
Similar to civilian criminal trials, the prosecution has the burden 
to prove the elements of the crime “beyond a reasonable doubt:”49 
The findings of guilty may be based on direct or circumstantial 
evidence. The maximum punishment for special courts-martial 
includes a bad conduct discharge (less severe than a dishonorable 
discharge), maximum confinement not to exceed one year, and/or 
forfeiture of two-thirds pay for 12 months and a reprimand.50
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General Court-Martial 
General courts-martial are reserved for the most serious 

offenses, including capital cases. A general court-martial must have 
at least five members with a presiding judge. A general court-
martial follows the same process as a special court-martial. The 
most notable difference between the two types of courts-martial is 
that prior to a general court-martial, an Article 32 hearing must be 
held to inquire into “the truth of the matter set forth in the charges, 
consideration of the form of charges, and a recommendation as to 
the disposition which should be made of the case in the interest of 
justice and discipline.”51 

An Article 32 hearing is the military’s equivalent of a 
preliminary hearing. However, unlike a preliminary hearing, 
an Article 32 also serves as a discovery tool and is designed 
for counsel to observe and evaluate adverse witnesses and to 
strategize for trial. The hearing is presided over by an investigating 
officer (IO)—a commissioned officer who is independent from 
the government, defense, and the command.52 The accused may 
be represented by counsel, and may elect to testify and present 
witnesses and evidence for the IO’s consideration.53 The hearing 
allows the accused to prove to the convening authority that the 
charges are meritless, and to persuade the convening authority to 
dismiss the case or refer it to a lesser forum.

Jury and Verdict
A military accused is entitled to trial by bench or jury.54 For jury 

trials, the convening authority appoints the court members (usually 
from the installation) and refers the case to them for adjudication.55 
Court members are selected by their age, education, training, 
experience, length of service, and judicial temperament.56 The 
court-martial is comprised of officers, unless the accused requests 
that one-third of the panel consist of enlisted members.57 Unlike 
civilian jurors, most, if not all, panel members have at least a high 
school degree, and many have bachelors and graduate degrees.58 

The court member selection process is flexible in that it 
applies to all U.S. military units in the United States and abroad, 
regardless of logistical challenges and operational demands. The 
voir dire process allows for unlimited challenges for cause and one 
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peremptory per accused.59 The commander is criminally prohibited 
from attempting to influence or affect the outcome: Under Article 
37(a), UCMJ, no convening authority “may censure, reprimand, 
admonish the court or any member, military judge or counsel 
thereof, with respect to the findings or sentence adjudged by the 
court or with respect to any other exercises of its or his functions 
in the conduct of the proceedings.”60 The defense may challenge the 
selection process used by the commander to detail the members.61 

These safeguards ensure that each court-martial member 
detailed to the court is free from improper influence in his or her 
decision. The result is a flexible and impartial system that allows 
counsel to thoroughly assess the fitness of each member serving 
on the panel. Military members are chosen to serve on the jury 
because they have a unique understanding of the rigors of military 
life, and are exclusively positioned to insightfully evaluate the 
accused’s actions and the facts of the case. 

Following presentation of evidence, closing arguments, and 
jury instructions, members retire to deliberate. The voting on 
findings is through a secret written ballot.62 For non-capital cases, 
a two-thirds vote is required for a finding of guilty: A lesser vote 
results in acquittal.63 Unlike civilian trials, no hung juries exist in 
military practice. 

Sentencing 
Although civilian and military criminal trials are nearly 

identical with regard to trial procedure, significant differences 
exist in the sentencing stage of the criminal proceedings. The 
sentencing procedure begins immediately after the guilty verdict 
is announced and constitutes an adversarial proceeding, involving 
the fact finder—a judge or jury.64 Probation is not authorized as 
a punishment option.65 During the sentencing, the prosecution 
presents its “case in aggravation,” after which the defense presents 
its “case in extenuation and mitigation.”66 The MREs govern the 
process. The presentation of evidence is very similar to a civilian 
trial, after which both sides present closing arguments on the 
merits, and the jury deliberates on the actual sentence. In a 
system with no minimum sentences, and where only maximum 
punishment is prescribed, sentencing by a jury serves to curb 
potentially arbitrary sentences imposed by individual judges. 
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Clemency 
 Unlike the civilian system, those convicted in military 

courts have an unmatched opportunity to have their sentences 
reduced, suspended, or commuted, also known as clemency.67 The 
findings and sentence of a court-martial are not final until the 
convening authority, the commander who convened the court-
martial, approves them. The convening authority may, at his or 
her discretion, disapprove any or all of the findings and suspend 
or reduce the sentence, considering sentences imposed in similar 
cases.68 The convening authority may not increase the sentence. 
Once final action is taken on the case, the conviction is ripe for an 
appeal.

The clemency is one of the most criticized features of the 
military justice system because it allows the convening authority 
to set aside a verdict that was rendered by a jury.69 Due to the 
convening authority’s perceived, unbridled authority to overturn 
cases, new legislative reforms, vis-à-vis the 2014 National Defense 
Authorization Act, have been advanced to curtail the convening 
authority’s power to modify sentences for serious offenses by 
overturning a guilty verdict or reducing the finding of guilty to 
that of a lesser included offense.70 The Department of Defense was 
charged with implementing the reform by June 24, 2014.71

Cooperation with Civilian and Military Law Enforcement
Civilian authorities and the military both have jurisdiction in 

cases in which servicemembers are accused of a crime that violates 
both military and state law. The general military policy of some 
branches is to maximize jurisdiction in all cases.72 Therefore, in 
states with significant military presence, district attorney’s offices 
often receive requests for jurisdiction for offenses committed off 
base. Requests for jurisdiction are founded upon the military’s 
strong interest in maintaining control over military offenders, 
administering justice swiftly, and publicizing a message of “zero 
tolerance” of misconduct by the command. Almost always, there is 
an analogue of the civilian offense in the UCMJ, including a “catch-
all” provision, Article 134, which allows the military to capture 
the civilian misconduct under the UCMJ. In this context, service-
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discrediting conduct during the commission of the offense may be 
an aggravating factor for case disposition purposes in the military. 

Overall, understanding how the military justice system works 
allows for a better cooperation between the two parties and may 
aid in the civilian practitioner’s decision to relinquish or retain 
jurisdiction of military offenders. 

In processing a request for jurisdiction from the local 
installation, one important consideration should be the speed at 
which cases are dealt with through the military command. In this 
sense, the celerity in which cases are disposed of at installation 
level is unparalleled—cases do not linger on for months and years 
with unlimited continuances and defense delay tactics. The civilian 
prosecutor can be reassured that the issue will get immediate 
command attention, and, if no court-martial action is brought, 
some sort of administrative punishment will be imposed, up to and 
including administrative discharge from the branch. These punitive 
actions are tracked internally and remain on the servicemember’s 
record for potential increase in punishment for future misconduct. 
From the military perspective, speed is important not only to send 
a message to other members that misconduct will be dealt with 
swiftly and severely, but also to clear up the member for potential 
deployment—having an open criminal case “downtown” typically 
restricts the servicemember’s deployability. 

Some tension is common to both military and civilian officials 
when dealing with crimes such as driving under the influence off 
the military base. A DUI is a prime example of competition for 
jurisdiction, where both parties cite deterrence as a top priority, 
and both are interested in swift and just resolution of the case 
that results in a permanent record transcending jurisdictional 
demarcations. However, unlike civilian criminal cases, the typical 
military disposition of DUIs is with non-judicial punishment that 
does not result in a criminal conviction. Notwithstanding a lack of 
a criminal conviction, non-judicial punishments are administered 
expeditiously and generally have very serious consequences for 
the servicemember, including ineligibility for promotion, possible 
demotion, forfeiture of pay and allowance, and potential discharge 
down the line if the member engages in future misconduct.
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Despite its effectiveness in the military, non-judicial 
punishment offers little to the civilian practitioner concerned with 
maintaining a rap sheet or civilian record of the offender’s DUI. The 
civilian practitioner has limited to no ability to track the military’s 
internal systems of records to access the offender’s history. 
Unfortunately, DD Form 214, or the Certificate of Discharge, is of 
no value in this regard since it only captures the servicemember’s 
characterization of service, not the offender’s military rap sheet. 

One tool that might help address the civilian prosecutor’s 
concern for recordkeeping is the National Crime Information 
Center (NCIC) criminal history database, which mandates the 
Department of Defense to enter the final disposition of military 
judicial and non-judicial proceedings, including criminal 
convictions.73 Remarkably underutilized, the NCIC database allows 
the military practitioner to appropriately notify law enforcement 
agencies nationwide of military convictions. Access to this database 
can potentially assuage the civilian prosecutor’s concern for 
permanent records, making the prosecutor more amenable to 
ceding jurisdiction to the military. 

Other situations in which relinquishing jurisdiction may 
be warranted involve cases with extensive digital evidence. 
This includes child pornography cases or offenses that involve 
voluminous cellphone data or “soft” information stored in various 
types of digital systems. Military branches such as the U.S. Air Force 
and Army are exceptionally well-equipped in conducting digital 
forensic exploitation, drawing on the experience and advanced 
technical methods cultivated through the military’s counter-
terrorism efforts. 

Notwithstanding the benefits of ceding jurisdiction, there are 
certain situations in which the interests of justice may be better 
served if civilian prosecutors retain the case. For example, in 
domestic violence cases, the military’s protective orders, while 
binding on servicemembers, are not binding on civilians; this 
becomes an important issue in situations where the military 
member is alleging violence by a civilian. Further, even if binding 
on the military member, protective orders are temporary and 
require reconsideration by the command every 30–60 days on 
average. Although the military offers extensive counseling and 
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advocacy services for military families, the civilian criminal system 
is better equipped to deal with such cases, especially in light of 
special protections for victims and mandatory batterers’ treatment 
programs.

Other circumstances justifying retention of the case by civilian 
prosecutors involve the accused’s confessions and admissions. 
Article 31 rights essentially track Miranda rights, but they are much 
broader in scope because no custody is required before the rights 
attach. Consequently, in a case where Article 31 rights are violated 
and the accused’s statements cannot be used in the court-martial, 
the civilian prosecutor may still be able to use those statements in a 
civilian criminal case because no Miranda rights violation has taken 
place. In serious cases where the accused’s statements are a critical 
part of proving the case, it may be more prudent to allow civilian 
prosecutors to prosecute the case.

Minimum prescribed punishments are another area where 
the California Penal Code has an advantage over the UCMJ. The 
UCMJ generally offers no mandatory minimums—only maximum 
punishments are prescribed. This is in contrast to the Penal Code, 
which specifies a triad of confinement times for various offenses. 
In cases where some guaranteed exposure to confinement is 
warranted, justice may be better served if civilian prosecutors 
retain the case. 

Conclusion 
Unfavorable comparisons between the military and 

civilian justice systems focus on the exceptional cases or the 
theoretical ways in which the military justice system can be 
abused. Such comparisons frequently emanate from the public’s 
misunderstanding of the features of the military justice system, 
and they are frequently flawed because of this reason. The 
primary perceived flaw is the degree of commander control, 
i.e., clemency. That is why legislative changes are underway to 
address this concern, particularly in the area of sexual assault. 
Although efforts to manipulate the court or exert undue command 
influence are extremely rare, they do sometimes occur. However, 
unlike the civilian system, there are no reports of unduly biased 
judges; no defendants waiting years until trial; and no defendants 



CDAA Prosecutor’s Brief • Vol. 37, No. 3 (Spring 2015)260

impoverished by the need to retain counsel or forced to be 
represented by potentially inexperienced counsel. An unbiased 
and comprehensive view of military proceedings leads to the 
conclusion that they are as careful and as fair as their civilian 
counterparts. In this respect, it is important for civilian prosecutors 
to understand and appreciate this unique system of justice to 
help foster cooperation with military authorities. As American 
servicemembers continue serving worldwide, they need a 
comprehensive, expeditious system of justice that balances their 
rights against the need for good order and discipline. The military 
justice system provides a valuable and practical framework for 
discipline and military readiness that is vital to the success of our 
military. In this regard, the system has survived the test of time, and 
will continue to do so in the future. 
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